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Charles F, Manderson, 


The president of the American Bar Associa- 


tion for the present year is Charles Frederick 
Manderson, of Omaha, Neb. His career has 
been distinguished by eminence in three dis- 
tinct departments, since he has high rank as a 
lawyer, soldier, and statesman. He was born 
of Scotch-Irish ancestry in Philadelphia, Pa., 
February 9, 1837, and received his education 
in the schools of his native city. At the age 
of nineteen he removed to Canton, Stark 
county, Ohio, where he studied law and was 
admitted to the bar in 1859. After serving in 
the army, he returned to that piace and re- 
mained until 1869, when he removed to 
Omaha, Neb., where he still resides. On the 
day when he heard the news of the firing on 
Fort Sumter young Manderson enlisted as a 
private in the Canton Zouaves, an independent 
company in which he had been a corporal. 
But, on receiving permission from the governor 
to raise a company of infantry, he and the 


sheriff of the county, who was an old Mexican | 


soldier, raised a full company in one day, of 
which Manderson was elected and commis- 
sioned first lieutenant. In May, 1861, he be- 
came captain of Company A of the Nineteenth 
Ohio Infantry, which became a part of Rose- 
crans’ brigade in the army of occupation of 
West Virginia. That regiment participated 
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| of this battle. 





| meant 


with great credit in the first field battle of the 
war, on July 11, 1861. Captain Manderson 
received special mention in the official reports 
In August, 1861, he re-enlisted 
his company for three years or during the war, 
and on January 1, 1864, over 400 of the sur- 
vivors of the regiment which he then com- 
manded re-enlisted with him as veteran volun- 
teers. In the battleof Shiloh Captain Mander- 
son acted as lieutenant colonel, and his conspic- 


| uous gallantry led to his promotion to the rank 


of major. The official reports of this battle, 
as well as of others, make particular mention 
of his coolness, daring, and valuable services. 
He was in a large number of campaigns and 
battles, and rose through the grades of major, 
lieutenant colonel, and colonel, until he was 
brevetted brigadier general of volunteers to 
date March 13, 1865, ‘‘for long, faithful, gal- 
lant, and meritorious services during the War 
of the Rebellion.” In April, 1865, when the 
war in the west had practically closed, he re- 
signed from the service because of a serious 
wound received while leading a charge on the 
enemy’s works at Lovejoy’s Station, Ga., on 
September 2, 1864. The ball there received 
had never been extracted and had caused 
serious disability. Since the war he has been 
for many years an active comrade in the Grand 
Army of the Republic, and for three years 
was commander of the military order of the 
Loyal Legion of the District of Columbia. 
The career of Senator Manderson as a states. 
man has beer a brilliantone. While living in 
Ohio he missed a nomination for Congress by 
a single vote, in a district where nomination 
certain election. After moving to 
Omaha he quickly became prominent there 
also in legal and political affairs. He was a 
member of the Nebraska State Constitutional 
Conventions of 1871 and 1874, being chosen 
by both political parties without opposition. 
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He was elected United States senator as a re- 
publican for the term commencing March 4, 
1883, and in 1888 was re-elected without oppo- 
sition and with exceptional and unprecedented 
marks of approval from the state legislature. 
On the expiration of his term in 1895 he de- 
clined to be a candidate for a third term, and 
publicly announced his intention to retire from 
public life. While in the Senate he was chair- 
man of the joint committee on printing and 
an active member of other important commit- 
tees. Many valuable reports have been made 
by him from these committees, which have 
been very effective in shaping legislation. The 
high place which he otcupied in the United 
States Senate is shown by the fact that in the 
second session of the fifty-first Congress he 
was elected without opposition to be president 
pro tempore of the Senate, after the Senate, on 
full debate, had declared that to be a continu- 
ing office. No higher compliment could be 
paid by that august body to one of its members. 

As a lawyer Senator Manderson very rapidly 
advanced in his profession. In 1860, the year 
following his admission to the bar,.he was 
elected city solicitor of Canton, Ohio, and was 
re-elected the following year, which was about 
the time he entered the army. On his re- 
turn from the army he was twice elected dis- 
trict attorney of Stark county, Ohio, and 
declined a nomination for athirdterm. After 
he became a resident of Omaha he served as 
city attorney for over six years, with signal 
success in the trial of important municipal 
cases, demonstrating his high rank as a law- 
yer. On his retirement from the United States 
Senate he was tendered the position of general 
solicitor of the Burlington system of railroads 
west of the Missouri river, and entered upon 
the duties of that position on April 1, 1895. | 
In 1898 he was chosen vice president of the 
American Bar Association, and in fact became 
the acting president by reason of the absence 
of Mr. Choate as ambassador to England. He | 
was elected president of the association at its 
recent meeting in Buffalo, N. Y. 
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Good Journalism. 

In view of the somewhat prevalent tendency 
of newspaper men to whine at the hardship of | 
the libel laws, and to clamor for a practical | 
exemption of the press from responsibility for | 
defamation, it is refreshing to read in the| 
‘Rochester Democrat and Chronicle” the | 
following: 


‘It is time that some press agents and some 
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newspapers had a sharp reminder that it is 
possible for a ‘press agent’s story’ to be as 
libelous, and to get the newspaper that prints 
it into as serious trouble, as any other story, 
if that is the law. We think it is the law. 
We do not think that a published statement is 
necessarily exempt from the operation of the 
law of libel merely because the publisher of it 
knows perfectly well when he publishes it 
that the chances are about a thousand to one 
that it is entirely untrue and that it was 
invented solely to ‘boom’ some theater, 
‘attraction,’ ‘star,” or other theatrical per- 
former.” 
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~ Preferred Stock. 


There are so many kinds of certificates which 
bear the name of preferred stock that that name 
has a very uncertain meaning. As shown by 
the note to Field +, Lamson & G. Mfg. Co. 
(Mass.) 27 L. R. A. 136, the holders of some 
kinds of so-called preferred stock are in fact 
creditors instead of shareholders, Stock which 
guarantees dividends of a certain amount, and 
gives the holder a lien on the assets of the cor- 
poration, but no right to vote as a stockholder, 
represent, not merely an interest in the corpo- 
ration, but a binding obligation thereof. Yet 
such obligations as these ure called preferred 
stock, The late Maryland case of Heller 2. 
National Marine Bank, 43 Atl. 800, shows that 
the preferred stock authorized by Md. Code, 
art. 23, § 294, differs radically from ordinary 
stock in that it is expressly constituted ‘‘a lien 
on the franchise and property” of the corpo- 
ration, with priority over subsequent mort- 
gages and encumbrances. It is unfortunate 
that there should be this confusion of the 
very different relations of shareholders and of 
creditors, 
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Assignments for Creditors by Building 
and Loan Associations. 





‘*The better and almost universal opinion,” 
says Judge Thompson in his great Commen- 
taries on the Law of Corporations, § 6466, ‘‘is 
that a corporation can make an assignment for 


| creditors without being especially empowered 


by statute to do so.” But, of course, the stat- 
utes may provide other and exclusive proceed- 
ings for the winding up of corporations or of 
certain kinds of corporations. The right of a 
building association to make such an assign- 
ment has been also declared. Thomp. Corp. 
§ 6467, citing Harvey v. Cubbedge, 75 Ga, 793. 
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But this is a question on which the courts of 
most states have not yet passed. For that rea- 
son it is interesting to note the recent decision 
of the general term of the city court of St. Louis 
in the case of State, ex rel. Gray, v. Bankers’ 
Savings & L. Asso. That case decides that 
the Missouri statute creating a bureau of su- 
pervision for such associations, with power to 
wind them up in proper cases, did not make 
such a proceeding exclusive so as to prevent 
an assignment for creditors or the appointment 
of a receiver at the suit of a stockholder. But 
it also held that an assignment made after an 
application for receiver, whether made by the 
supervisor or by a stockholder of the company, 
was ineffectual to defeat the receivership. This 
decision, though it construes a particular stat- 
ute, may constitute a precedent of general 
application so far as it recognizes the right of 
the corporation to make an assignment for 
creditors, notwithstanding a special mode of | 
winding up provided by statute, 
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Trademarks. 





tered trademark will be made a criminal 
offense if the proposed law is adopted. The 
trademark laws of the states and of foreign 
nations usually provide for criminal prosecu- 
tion for such an offense. Such provision is just, 
though, of course, it should not be extended 
to all cases of infringement, but only to those 
of wilful forgery. 

The fact that the Federal law, even when 
perfected as far as possible, will still leave 
outside of its scope all trademarks used in 
trade within any state, suggests that those who 
are working for uniformity of laws may profit- 
ably consider what may be done to bring 
the Federal and state laws on trademarks into 
harmony and unite them as far as possible 


| into a single system. 
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A National Insurance Bureau. 





‘* The business of insurance is not commerce. 
The contract of insurance is not an instru- 
mentality of commerce.” So says the Supreme 
Court of the United States in Hooper ». Cali- 
fornia, 155 U. S. 648, 39 L. ed. 297. In the 
same case the court also says: ‘‘ The principle 


The unsati.factory condition of the subject | that the right of a foreign corporation to en- 
of trademarks has caused a consideration of | gage in business within a state other than that 
the matter by the American Bar Association,-| of its creation depends solely upon the will of 





and its recommendation of an act of Congress | 
to provide for their registration and better | 
protection. The bill proposed would extend | 
the existing Federal law so as to include 
trademarks used in interstate commerce, in-| 
stead of being limited, as now, to those trade- | 
marks which are used in commerce with the | 
Indian tribes or with foreign countries. 

Registration of trademarks is now required 
by the statutes of some of the states, but the 
situation thus created is well-nigh intolerable 
to the trademark owner who has trade in all | 
the states. An international law permitting 
registration in the United States patent office 
is earnestly desired. 

The constitutional power of Congress to 
legislate on the subject of trademarks used in 
commerce with Indian tribes, with foreign | 
nations, and among the states was left un- 
decided in the Trademark Cases, United | 
States v. Steffens, 100 U. S. 82, 25 L. ed. 150, | 
but that case clearly determined the fact that 
Congress had no power of regulation over any 
trademarks not used in such commerce. There- 
fore the scope of the present law can be 
extended only to include trademarks in inter- 
state commerce, 

The ‘wilful forgery” and use of a regis- | 


such other state has been long settled, and 
many phases of its application have been illus- 
trated by the decisions of this court.” After 
citing many cases to this effect the court adds: 
‘* Whilst there are exceptions to this rule, they 
embrace only cases where a corporation cre- 
ated by one state rests its right to enter another 
and to engage in business therein upon the 
Federal nature of its business.” 

These doctrines seem to furnish an insuper- 


|able barrier to the scheme of creating a Fed- 


eral bureau of insurance which shall have 
power to license the insurance companies of 
one state to do business in other states. There 
are enthusiastic advocates of the scheme who 
contend that insurance can be made a subject 


of interstate commerce by an act of Congress. 


But, unless Congress has such omnipotence 
that it can ‘‘change the nature of things,” it 
would still be true, notwithstanding any con- 
gressional enactment to the contrary, that ‘‘ the 
business of insurance is not commerce,” and 
that ‘‘the contract of insurance is not an in- 
strumentality of commerce.” : 

It seems very clear that any power which 
Congress has under the Constitution as it now 


| Stands to establish a bureau of insurance which 


can license foreign insurance companies to do 
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business in any state must be derived from 
some other constitutional provision than that 
which relates to the regulation of commerce. 





Duty to Stop Train for Fallen Passenger. 





A novel decision was rendered in Reed 2. 
Louisville & N. R. Co. (Ky.) 44 L. R. A. 828, 
holding that when a passenger is thrown or 
pushed from a train without any fault of his 
own, it is the duty of the railroad company to 
stop the train and rescue him if the circum- 
stances are such that he is liable to perish or 
suffer great injury unless rescued, provided 
that this can be done without imperiling the 
other passengers, and that the trainmen could 
not provide for his rescue by other means. 
The fact that a passenger has, by accident or 
the wrongdoing of others, been thrown from 
his train, wil] not terminate his relation to the 
carrier. That he may be a passenger before 
he enters the train is well established by the 
cases cited in the note to Webster v. Fitchburg 
R. Co. (Mass.) 24 L. R. A. 521. It is equally 
certain that he may continue to be a passenger 
after leaving the train, as is shown by all the 
cases concerning injuries to a disembarking 
passenger on account of defective platforms 
and premises, The duty of the railroad com- 
pany to care for persons thrown from trains 
upon its track and in such condition as to be 
in danger of being killed by other trains has 
also been enforced in Cincinnati, I. St. L. & C. 
R. Co. ov. Cooper (Ind.) 6 L. R. A. 241, and 
Cincinnati, H. & D. R. Co. v. Kassen (Ohio) 
16 L. R. A. 674. These decisions, although 
forming a new class, are abundantly justified 
by the fundamental principles which govern 
the duties and liabilities of common carriers. 
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Alimony as a Debt of a Bankrupt. 


The question whether a decree for alimony 
is a provable and dischargeable debt of a bank- 
rupt is said by Referee Hotchkiss, of Buffalo, to 
be one which “ goes to the root of things.” It 
has already arisen in several cases, and their 
conclusions upon it do not agree. In Re 
Houston, 94 Fed. Rep. 119, Judge Evans, of 
the United States district court in the district 
of Kentucky, on a writ of habeas corpus, dis- 
charged a bankrupt from imprisonment under 
authority of a state court for omitting to pay 
certain instalments of alimony while the bank- 
ruptcy proceedings were pending. The de- 
cision clearly proceeds on the ground that the 
bankrupt might be discharged from this obli- 





| cases of this character. 
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gation to pay alimony. 


The court said that 
U. S. Rev. Stat. § 753, manifestly includes 


In Re Van Orden, 96 
Fed. Rep. 86, Judge Kirkpatrick, of the dis- 


| trictof New Jersey, also holds that a judgment 


for alimony against a bankrupt constitutes a 
provable and dischargeable debt, because the 
bankrupt act extends the word ‘‘ debt” to in- 
clude any “fixed liability evidenced by judg- 
ment.” 

But in the southern district of New York 
Judge Brown, in the cases of Re Anderson and 
Re Shepard, 21 N. Y. L. J. 1246, held that a 
liability to pay alimony would not be released 
by the discharge in bankruptcy, and that no 
stay should therefore be granted on its enforce- 
ment. These conflicting authorities leave the 
question altogether unsettled. Judge Evans 
discussed the case very briefly, and Judge 
Brown not at all. Buta very elaborate dis- 
cussion of the question is made in an opinion 
of William H. Hotchkiss, of Buffalo, as referee 
in bankruptcy, deciding, in Re Smith, reported 
in the New York Law Journal September 9 
(1 Nat. Bkcy. News, 471), that, while the Eng- 
lish courts treat a judgment for alimony as a 
debt, the American courts sustain a higher 
doctrine that makes the obligation of the hus- 
band, not a mere debt, but a continuing ob- 
ligation to support the wife. He says: ‘‘ It 
is something higher than a mere liability to 
pay; it is the obligation to support, which, 
taken on at marriage and continuing through 
life, has been measured up and temporarily 
determined by a court, but which is absolutely 
inalienable and undischargeable, and, save in 
amount, beyond the control of the courts ex- 
cept with the consent or on the fault of the 
wife.” The American cases which sustain 
contempt proceedings to enforce payment of 
alimony proceed on the theory that the obli- 
gation to pay alimony is not a mere debt, else 
such an enforcement would violate the consti- 
tutional provisions against imprisonment for 
debt. 

There may seem to be a hardship in com- 
pelling a man to pay alimony when he has 
been compelled to turn over all his property in 
bankruptcy proceedings. Yet that is only tbe 
hardship that exists in every case where a man 
ordered to pay alimony becomes insolvent. 
This may be sufficient ground for leniency in 
the enforcement of the order, or even for 
changing it, but it is no concern of the bank. 
ruptey court unless the obligation to pay the 
alimony is a debt. 

The statute, in stating what may be proved, 
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says, ‘‘debts of the bankrupt which 
are (1) a fixed liability as evidenced by a judg- 
ment,” etc. It is not entirely clear whether 
this bungling language is intended to define 
the word ‘“‘debts” so as to include all judg- 
ments, whether founded upon debts or not, or 
whether it was intended to make a judgment 
provable only in case it was founded upon a 
debt. 


A Scream from Ouida. 


A recent article by Ouida in a Sunday edi- 
tion of one of our yellow journals may be 
worth notice as an unusually skilful exhibition 
of meretricious sensationalism. Among other 
things, she says of the United States: ‘‘ The 
thirst of gold consumes the nation. There is 
not another nation where the contrast between 
the rich and the poor is more marked and ter- 
rible. Americans pride themselves 
upon their freedom, but it does not exist, ex- 
cept as a subject for rhetoric, Old Puritanism 
is reviving religious persecution; offices are 
bought and sold; justice is a matter of dollars 
and cents.” Such an utterance from an 
American would be proof enough that he was 
either a reckless demagogue or a wretch whose 
brain had become rotten with suspicion and 
malice. Coming from Ouida, we may charit- 
ably emphasize the fact that she is a foreigner, 
whose ignorance may mitigate her evident 
hatred of this country. We may remember, 
too, that she may have been somewhat misled 
by the embittered words of a few discredited 
Americans. 

American life has much to deserve criticism. 
Its abounding vigor and freedom often need 
more careful regulation, Our civilization is 
still crude and imperfect at many points. Yet 
it is unmistakably the best that any nation has 
ever yet reached. Compared with an idea! 
civilization it is subject to sharp condemna- 
tion. But compared with the best civilization 
ever obtained in other countries it is high and 
hopeful. The low grade of some of our peo- 
ple is shown by their appetite for such litera- 
ture as our yellow journals and the writings 
of Ouida. But those people belong to the 
class that in other countries are too ignorant 
to read at all. The stream of American pro- 
gress moves too impetuously to be kept always 
exactly within its proper channel. Sometimes 
turbid and sometimes overflowing its banks, it 
is nevertheless a stream of civilization which 
broadens and deepens as it flows. 
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American Poverty. 


The statement that ‘‘there is not another 
nation where the contrast between the rich 
and the poor is more marked and more terrible” 
than in the United States is one of those ex- 
travagant falsehoods that do no harm except 
to the very ignorant. The wealth of the 
United States is extraordinary, and the wealth 
of our richest men almost fabulous. But it is 
deliberately stated by persons who know how 
the poor people of this country compare with 
those of other lands, that we have here no 
poverty worthy of the name. A day laborer 
in this country may often get less than his 
share of the wealth he helps to create, but, as 
compared with the poor of some other coun- 
tries, he lives in extraordinary comfort, and, 
if he happens to have more than average abil- 
ity and energy, he may, in a single lifetime, 
amass a large fortune. A more equitable dis- 
tribution of the wealth that is created here is 
indeed the problem of to-day. Thoughtful 
Americans are attacking it from every side, 
and the lot of the laborer is certain to improve 
asaresult. But he may well pray to be deliv- 
ered from all those who distort and exaggerate 
the facts and appeal to passion rather than 


reason, 
—__<>____. 


American Greed. 


The love of money, the worship of the 
almighty dollar, is popularly supposed by 
foreigners to be peculiarly and pre-eminently 


| characteristic of the people of the United 


States. Ouida’s statement that ‘‘ the thirst of 
gold consumes the nation” is in substance the 
belief of many other foreigners who are 
worthy of more respect. This blemish on the 
American character has been recently empha- 
sized by the author of ‘‘The Bonnie Briar 
That it is a blemish on the character 
of our people cannot be denied. But it is also 
a blemish on the character of every other 
nation. It may well be doubted whether our 
fault in this matter is not less instead of greater 
than that of any nation in Europe. 

The race for wealth is doubtless more gen- 
eral here than in Europe, but there are some 
very conspicuous reasons for that fact. One 
reason why the proportion of the people who 





enter that race is larger here than in Europe is 
that the opportunities for success are much 
greater than they are there. Another reason 
is that the constant succession of poor boys 
rising to the highest positions of wealth and 


cision clearly pro 
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power constitutes an incentive to every other 


poor boy to strive for like success. The old- 
world notion that wealth is the especial privi- 
lege of the patrician class is utterly repudiated 
in this country. If there are more people 
here who strive for wealth, it is because they 
have greater opportunity 
success, 


and more hope of 


But it is the use rather t 
of wealth that constitutes 
money. 


han the acquisitio.. 
a test of the love of 
By this test the people of the United 
States are proved to be conspicuously free 
from morey worship. 
in 


Indeed, our foreign 


critics, almost the same breath in which 
they assert our love of money, also charge us 
with ostentatious. and vulgar expenditure. 
But it is not foolish squandering of wealth 
that gives the true measure of American liber- 
ality and generosity. That best appears in 
the free gifts from rich and poor alike for 
beneficent, noble, and unselfish purposes. 
The voluntary gifts by the citizens of the 
United S 


' 


ates during their brief national ex- 


istence, for the building and maintenance of | 


hospitals, churches, and institutions of learn- 
ing, reach an aggregate that so far exceeds all 
that the people of any other nation ever gave 
for such purposes as to stagger the credibility 
of every Our people, even our 
poor people, give in the aggregate great sums 
to endow higher of 


foreigner 


institutions learning. 


. . ts | 
Enlightened public policy bas so fully pro-| 


vided for the education of children at public 
expense that private gifts to endow primary 
schools are not But so fully do 
the American people believe in the highest de 
velopment of human life that they have, at 
vast expense, endowed colleges and universi- 
ties of the highest grade for the training of 
men and women and the investigation of truth. 
Another clinching proof of American apprecia- 
tion of the higher side of human life is found 
in the relation of the people to the churches. 
In most otber countries the state compels the 
people to pay for the support of the church, 
and it was long believed by many to be im- 


necessary 


possible for the church to be sustained in 
carrying on its spiritual work among men | 
without such compulsory contributions, Sut 
in the United States churches flourish as they 
flourish nowhere else in the world, and the! 


| 


vast cost of maintaining them is paid entirely 
by the voluntary contributions of people who | 
care more for the moral and spiritual work of | 
the church than for the money which it costs, | 
These facts indicate that the people of this 
country surpass all other people of the world 





ceeds on the ground that the | alimony is a debt. 
The statute, in stating what may be proved, 
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in that elevation of mind whicb makes them 
ready to give of their money for the relief of 
the needy, and for the mental, moral, and 
| spiritual uplift of the world, Foreigners may 
| well be astonished at the creation of wealth in 
this country, but a full knowledge of the facts 
will make them more astonished at the high 
ideals and the generous spirit which make the 
+common people of this nation pre-eminent 
among men in the contribution of their sub- 
stance to unselfish and noble uses, 
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is nevertheless a stream of civilization which 


broadens and deepens as it flows. 
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is that the constant succession of poor boys 
rising to the highest positions of wealth and 
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(f) Judgment ordered modified, and case 
remanded; (g) judgment reversed, and case 
remanded; (h) judgment reversed, and new 
sentence imposed; (i) judgment reversed, 
and new trial granted; (j) execution stayed, 
bail for future appearance; (k) discharged 
upon suing out writ of error; (V.) on cer- 
tiorari: (a) discharge refused; (b) judgment 
reversed, and case remanded; (c) prisoner 
discharged; (VI.) English decisions 

Evidence, “ce also INSURANCE. 

Burden of proof of fraud of broker 

False Imprisonment. ‘See MUNICIPAL 
CORPORATIONS. 

Insurance; conclusiveness of proofs of loss 
as against insured or his beneficiaries:—(L.) 
General rule; (II.) in life insurance: (a) in 
general; (b) misstatements as to dates, etc.; 
(c) as to condition of mind of insured; (d) as 
to cause of death: (1) in general; (2) coroner's 
inquests, suicide; (3) doctor’s certificates, 
ete.; (IIL.) in fire insurance: (a) in genera}; 
(>) misstatements as to cause of fire; (c) 
amount of loss; (d) misstatements as to 
occupancy and use of premises; (¢) misstate- 
ments as to ownership, ete.; (/) discrepancy 
as to building; (g) other insurance; (h) 
magistrate’s certificates 

Lease. See RAILROADS. 

Municipal Corporations; liability of 
municipal corporations for false imprison- 
ment and unlawful arrest:—(I.) Introduc- 
tion; (II.) general rule stated; (IT1.) applica- 
tion of the maxim Respondeat superior; 
([V.) liability as affected by ratification: 
(V.) reasons for the rule; (VI.) English and 
Canadian decisions 

Principal and Agent. See BRoKeEns. 

Proximate Cause; rule of proximate cause 
in case of malicious tort:—(I.) The general 
rule; (IJ.) in case of wrongful violations of 
legal duty or positive law; (IIL.) in case of 
acts directly malicious or wilful; (IV. 
wilful misrepresentations and false war- 
ranties; (V.) limit to the rule 

Railroads; liability of lessor of railroad for 
injuries caused by negligence of another 
company using the road under a lease, 
license, or other contract:—(L.) General prin- 
ciples as to; (I1.) under railway leases: (a) 
the general rule; (b) application to particular 
subjects; (c) authority to lease; construction; 
(d) effect of authority: (1) conflict of opin- 
ion; (2) rule requiring special statutory 
exemption; (5) rule that general authority 
to lease is sufficient; (4) necessity of entire 
control by lessee; (5) limited to injuries in 
operation of road; (6) operation and charter 
duties distinguished; (III) under running 
privileges or arrangements; (1V.) under 
contracts for construction or otherwise; 
V.) under ineffectual attempt to consoli- 
date; (VI.) occupation must be authorized; 
(VIL.) injuries to employees; (VIII.) pro- 
visions for joint liability; (TX.) effect of 
lease Or other contract upon failure of duty 
to fence 


Torts. See PROXIMATE CAUSE. 
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The part containing any note indexed will be 
sent with Case and Comment for one year for $1. 


Among the New Decisions. 


Banks. 


The liability of bank directors is passed upon 
in Warner v. Penoyer (C. C. App. 2d C.) 44 
L. R. A. 761, where it is held that they are 
not required to procure periodical expert 


gg | ¢Xamination of the books in order to verify 


details which they ought to know, before de- 
claring dividends or reporting to the comptrol- 
ler of the currency, if there is no reason to dis- 
trust the integrity or efficiency of the cashier. 
But it is held that they should cause examina 
tion of discounted paper with reasonable fre- 
quency, and keep sufficiently informed about 
it to enable them to pass intelligent judgment 
upon its value. Directors who are members 
of the discount and examining committee are 
held liable for reckless loans by the cashier, 
where they failed to make any examination. 


Boundaries. 


Mentioving a meander line on the bank of a 
river as a boundary is held, in Sizor rc. Logans- 
port (Ind.) 44 L. R. A. 814, sufficient to con- 
vey the property at least to the water line, with 
riparian rights, if not to the thread of the 
| stream, unless a contrary intent clearly ap- 
| pears from the deed itself, 





Brokers, 





The right of a real estate broker to commis- 
sion from both sides is denied in Leathers ve. 
Canfield (Mich.) 45 L. RA. 33, where he has 
contracted expressly to serve the buyer, and 
throughout the negotiations has endeavored to 
depress the price and arrange conditions favor- 
able to the buyer. 


Carriers, 


The liability of a sleeping-car company for 
the theft of a valise from a sleeping car is 
denied in Pullman’s Palace Car Co. v. Hall 
(Ga.) 44 L. R. A. 790, where it did not appear 
that the persons in charge of the car were neg- 
ligent, but the conductor and porter were 
guarding the open door in front, while the 
other door was locked, as the train was run- 
ning slowly across another railroad, at the time 
that a thief caught on to the car from the out- 
side and took the valise out through a window. 

The duty of a railroad company to stop a 

itrain and rescue a passenger who has been 
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thrown or pushed therefrom without any fault 
on its part is held, in Reed v. Louisville & N. 
R. Co. (Ky.) 44 L. R. A. 823, to exist in case 
the passenger is liable to perish or suffer great 
injury unless rescued, provided that the train 
can be stopped long enough to rescue him, 
without endangering the safety of other pas- 
sengers by collision. 

Standing on a platform of a cable car, with 
one’s back against the dashboard, is held, in 
North Chicago St. R. Co. v. Baur (IIl.) 45 L. 
R. A. 108, insufficient to constitute negligence 
on the part of the passenger, when he has gone 
out of the car as it approached his destination, 
and is thrown off by a sudden jerk of the car. 

A rule of a railroad company that a baggage 
master shal! not receive baggage into the bag- 
gage room until a ticket shall have been pro- 
cured is held, in Coffee v. Louisville & N. R. 
Co. (Miss.) 45 L. R. A. 112, to be an imposi- 
tion on the public, unreasonable, and void. 

A rule for closing a railroad waiting-room 
after the departure of a train until thirty min- 
utes before the departure of the next train is 
F held, in Phillips 2. Southern R. Co, (N. C.) 45 

L. R. A. 163, to be a reasonable one as applied 
to a person who has come to the station at 9 
Pp. M. to wait fora train at 1:30 a. M., and is 
driven out of the room, although the night is 
cold, to wait several hours until the regular 
time of reopening the room. But it is said 
that the rule might not be reasonable in case 
of through passengers or delayed trains. 

The failure of a railroad company to furnish 
a conductor on a local train with one passenger 
car, which runs on a schedule so arranged as 
to enable people on the route to visit a city for 
several hours and return at a reasonable hour 
on the night of the same day, is held, in Means 
». Carolina Cent. R. Co. (N. C.)45 L.R.A. 164, 
to be negligence, when the train ordinarily car- 
ries a good many passengers. 


Champerty. 


An agreement by which an attorney is to 
bear the cost and expense of litigation, in con- 
sideration of an interest in the recovery, is 
held, in Geer ov. Frank (Ill.) 45 L. R. A. 110, 
to be champertous and void, and such an 
agreement with one of two attorneys, included 
in a contract made with both of them jointly, 
is held to invalidate the entire agreement with 
both of them. 


Conflict of Laws. 


title him to inherit real and personal property 
of his father, is held, in Van Horn o. Van 
Horn (Iowa) 45 L. R. A. 93, to be sufficient to 
satisfy the requirements of the statutes of the 
state where the property is situated, although 
it took place in another state where the parties 
resided at the time, and in which the son 
might have no such right to inherit. 


Contracts. 

The fact that material to be used in the con 
struction of a pavement or other public work 
is in the hands or under the control of a single 
dealer, whether by reason of a patent or other- 
wise, is held, in Holmes o. Common Council 
of Detroit (Mich.) 45 L. R. A. 121, insufficient 
to prevent the specification of that material in 
a contract for such improvement to be let on 
competitive bidding. 


Corporations. 


Statutes granting an extension to corporate 
charters, which are passed after the adoption 
of an act making all grants to corporations 
subject to amendment, are held, in Deposit 
Bank of Owensboro v. Daviess County (Ky.) 
44 L. R. A. 825, to be subject to that act, al- 
though the original charters contained exemp- 
tions which were irrevocable. 

The indefiniteness of a call on stockholders, 
stating that they may pay in cash or ‘“‘bya 
promise to pay in the form of a land contract 
or contracts,” without showing who may ex- 
ercise the option, or prescribing any conditions 
or terms to govern any settlement of the bal- 
ance due the corporation, is held, in North 
Milwaukee Townr-Site Co. 0. Bishop (Wis.) 45 
L. R. A. 174, to be such that the call is void. 

In the distribution of the assets of a corpora- 
tion which was formed out of a partnership 
the obligations of which, toa specified amount, 
were assumed by the corporation, it is held, 
in Lamkin 2, Baldwin & L. Mfg. Co. (Conn.) 
44 L. R. A. 786, that the debts of a partner- 
ship must be postponed to those contracted by 
the corporation. The preference given by 
statute to taxes assessed against insolvent debt- 
ors is held to extend only to taxes against the 
corporation, and not to those assessed against 
the partnership. 

The preference of a creditor of an insolvent 
corporation is held, in Corey v. Wadsworth 
(Ala.) 44 L. R. A. 766, overruling a prior deci- 


The general and notorious recognition of an | sion of the same court, to be valid, notwith- 


illegitimate son by his father, which will en- 
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and president of the company, and, as such, 
participated iu the transaction by which he was 
given the preference. 


An agent of a corporation intrusted with its | 


entire management and control is held, in 
Conely v. Collins (Mich.) 44 L. R. A. 844, to 
have authority to make an assignment of its 
property for its creditors, when the stockhold 
ers of the company hold no meetings. 





Courts. 


The power of a court to fix the rates for a) 


telephone company, which shall be deemed 
reasonable, in a suit for mandamus to compel 
the company to furnish telephone facilities, is 
denied in Nebraska Telephone Co. 2. State, 
ex rel. Yeiser (Neb.) 45 L. R. A. 113, on the 
ground that the power to determine what com- 
pensation public service corporations may de- 
mand for their services is a legislative func- 
tion, and not a judicial one. 





Criminal Law. 





The imposition of a sentence in a criminal 
case in excess of what the law permits is held, 
in Re Taylor (S. D.) 45 L. R. A. 136, not to 
make the sentence entirely void, but to leave 
the legal or authorized portion operative. 





Damages. 


Damages for mental anguish caused by 
negligent failure to deliver promptly a tele- 
gram stating that a person has been killed are 
held recoverable in Cashion v. Western Union 
Teleg. Co. (N. C.) 45 L. R. A. 160, although 
the message was sent by au agent, without 
disclosing who sent it or the relations of the 
sender with the addressee. 





Deeds. 


. An illegitimate child is held, in Johnstone 
e. Talliaferro (Ga.) 45 L. R. A. 95, not to be 
included in a provision of a deed for the bene- 
fit of the child or children that a woman then 
unmarried may leave at the time of her death, 
when the illegitimate child was born several | 
years after the deed was made, 





Fraud. 


Fraudulently procuring a person to sign a 
negotiable note as coprincipal with another 


~ | . = a 
‘train and rescue a passenger who has been 
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understanding that the person thus induced 
to sign should never be liable to pay it, and 
| afterwards transferring the note before matur- 


ity in due course of trade, so that such person 
is compelled by suit to pay the note to an in- 
nocent purchaser, is beld, in Jones v. Craw- 
ford (Ga.) 45 L. R. A, 105, to make the person 
thus obtaining and transferring the note liable 
to an action by the person defrauded. 





Highways. 


A tricycle in which a person unable to walk 
| is traveling on a sidewalk is held, in Wheeler 
v. Boone (Iowa) 44 L. R. A. 821, not to be 
within the scope of an ordinance against lead- 
ing, riding, or placing ‘‘any beast of burden 
or vehicle on any sidewalk,” or an ordi- 
nance prohibiting riding or driving other than 
between curb lines of the street. 

A statutory exemption of municipal corpora- 
tions frem liability for defective condition of 
footways, except when caused by the city or 
its authorized agents, is held, in Wilmington 
o. Ewing (Del.) 45 L. R. A. 79, to be constitu- 
tional, even if another part of the statute, 
which attempts to impose a liability therefor 
on abutting owners, may be unconstitutional. 





Insurance. 


Statements in proofs of loss as to the cause 
| of death, which were made in good faith upon 
information received from the attending phy- 
sician, are held, in John Hancock Mutual L. 
| Ins. Co. », Dick (Mich.) 44 L. R. A. 846, to 
be insufficient to estop the beneficiary from 
showing that death resulted from another 
cause. 

A conveyance of insured premises by the 
| insured and his wife to their son, who immedi- 
ately reconveys to the wife of the insured, 
although the transaction is in pursuance of an 
agreement that the wife shall hold the title in 
trust for her husband, is held, in Farmers’ & 
M. Ins. Co. v. Jensen (Neb.) 44 L. R. A. 861, 
to be within the provision of the policy that a 
conveyance of title without the insurer’s con- 
sent should terminate the insurance. 

A corporation which undertakes to guar- 
antee a fixed revenue per acre from farming 
lands, and which, in order to do so, contracts 
for a specified consideration to pay such fixed 
amount per acre for the crop grown upon such 
land, irrespective of its value, is held, in Re 
Hogan (N. D.) 45 L. R. A. 166, to be an insur- 
ance company within the provisions of the 


| 
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statutes regulating insurance business. 
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Judgments. 

A judgment by confession entered in another 
state in conformity to the terms of a warrant 
of attorney executed in that state by a person 
who was at the time a resident thereof is held, 
in Norman v. Gordon (Mass.) 44 L. R. A. 840, 
to be entitled to full faith and credit as a judg- 
ment rendered by consent, although it was 
rendered without any personal service on the 
defendant. 


Limitation of Actions. 


A statute which shortens the period for 
bringing an action, without providing a rea- 
sonable time for bringing it after the statute 
takes effect, is held, in Gilbert ». Ackerman 
(N. Y.) 45 L. R. A. 118, to be unconstitutional 
as a deprivation of property without due proc- 
ess of law, even if a period of several months 
is to elapse between the passage of the act and 
the time when it goes into effect. 


Mortgage. 


The earnings of a corporation from its busi- 
ness prior to the time possession of its property 
is actualiy taken by a mortgage trustee or 
receiver are held, in New York Security & T. 
Co. v, Saratoga Gas & E. L. Co. (N. Y.) 45 L. 
R. A. 132, to belong to its general creditors in 
preference to its mortgage bondholders, 


Municipal Corporations. 


The liability of a municipal corporation for 
false imprisonment under a judgment rendered 
by a municipal court for the violation of an 
ordinance is denied in Bartlett 7. Columbus 
(Ga.) 44 L. R. A. 795, although the judgment 


may have been irregular, erroneous, or even | 


void, 


Negligence. 


A lessor who removes the platform from a 


well in order to put it in proper condition, as | 


required by his lease, and then leaves the well 
open and unguarded at a distance of about 3 
feet from the kitchen door, near a path that 
leads to a privy, is held, in Barman 2. Spencer 
(Ind.) 44 L. R. A. 815, to be liable to a guest 
of the tenant who falls into the well in the 
night while attempting to go to the privy, with- 
out knowing that the platform has been taken 
off from the well. 
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Proximate Cause. 


One who unlawfully and maliciously shot 
and wounded a dog lying near his owner's 
house is held, in Isham ». Dow (Vt.) 45 L. R. 
A. 87, to be liable for injury to a woman who 
was thrown down by the sudden and violent 
rushing of the wounded dog into the house, 
on the ground that the shooting was the proxi- 
mate cause of her injury. 


Railroads. 


The liability of a lessor of a railroad for in- 


| juries to third persons resulting from the neg- 


ligent operation of the road by the lessee is 
denied in Caruthers v. Kansas City, Ft. 8. & 
M. R. Co. (Kan.) 44 L. R. A. 737, where the 
lease is general in its terms and confers upon 
the lessee ‘‘ the exclusive right to run and op- 
erate its trains of cars over and upon the track 
of the lessor company,” without reserving to 
the latter any right of control over the opera 
tion of the road. 


Rape. 


On the ground that the husband of a woman 
cannot be guilty of an actual rape committed 
upon her, it is held, in State x. Haines (La.) 44 
L. R. A. 837, that when the husband is in- 
dicted with another man for such an offense 
committed by the latter upon her, the acquit- 
tal of the other man, who is separately tried, 
will require the dismissal of the prosecution 
against the husband. 


Real Property. 


A Torrens registration law which provides 
for the registration of Jand titles after they are 
established in a court of equity is upheld in 
People, ex rel. Deneen, v. Simon (Ill.) 44 L, R. 
A. 801; and it is held that judicial power is 
not conferred upon the registrar by requiring 
him to make entries when it appears to him 
that a person intending to create a charge on 
property ‘‘ has the title and right to create such 
charge,” and that the person in whose favor 
it is to be made “is entitled by the terms of 
the act to have the same registered,”—espe- 
cially when a party aggrieved can apply toa 
court of equity. A provision that the registrar 
shall record a transfer of land held in trust, 
upon the written opinion of two examiners 
that the transfer is in accordance with the true 
intent and meaning of the trust, which regis- 
tration shall be conclusive in favor of the 
grantee, is also held valid. 
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Seduction. [Recent Articles in Caw Journals 
oy and Reviews. 


The common-law rule which requires a par- | 
ent suing for the seduction of a daughter to} 
show a loss of her services as a servant, though | 
in fact not limiting the recovery to the damage 
for loss of such services, is held, in Anthony | “Tot ' . Aebiiend ay ; 

ae nternational Arbitration.”—7 American 

». Norton (Kan.) 44 L. R. A. 757, to be the} = : 

ie Lawyer, 399. 

ae of a legal fiction, and therefore abolished |  ,, at a 

: 5 The Proposed Revision of the National 
by the reformed procedure, which abolishes | - : a 

| Constitution .”—7 American Lawyer, 394. 

fictions in pleading and requires the actual eo ae 
Cnits a en enaieer te tae ‘*The Penal Code of Cuba and Porto Rico. 

eco Ss ( B a. . 

y —13 Harvard Law Review, 124. 

‘*Nullity of Marriage.”—13 Harvard Law 

Street Railways. Review, 110. 


‘*All Laws of a General Nature shall have a 
Uniform Operation throughout the State.” —5 
| Western Reserve Law Journal, 31. 


‘* Dependency of Mutual Promises in the 
tunning two cable cars past each other at &| Civil Law.”—13 Harvard Law Review, 80. 
largely used street crossing in a populous city, ‘* Will the Form of Parliamentary Govern- 
without giving some signal or warning as they | ment be Permanent? ”—13 Harvard Law Re- 

approach, is held, in Smith 7. Union Trunk | yjew, 67. 
Line (Wash.) 45 L. R. A. 169, to constitute] ‘Documentary Exceptions to the Rule 
gross negligence, while a passenger is held not | against Hearsay.” —22 New Jersey Law Jour- 
to be guilty of negligence, as matter of law, | nal. 163. F . 
in stepping from a moving car upon the track ‘““The Law of Spendthrift Trusts.” — 49 
used by cars going in the opposite direction, | Central Law Journal, 185. 
when no signal has been given of the approach **Misrepresentation of Facts Contained in 
of a car on that track. | Records.” —49 Central Law Journal, 245. 
‘“‘A Hundred and Ten Years of the Constitu- 
Taxes, tion.” —38 American Law Register, N.S. 494, 
eee 565. 

State taxation of copyrights is held, in Peo-| “Some Recent Criticism of Gelpcke versus 
ple, ex rel. A. - Johnson Co., v. Roberts (N.Y.)| Dubuque” (Federal Courts Following aoe 
45 L. R. A. 126, to be invalid on the ground | | Decisions).—38 American Law Register, N. 





that cainiaaiad like patents, are protected | 47%, 529. 
therefrom by Federal law. ‘‘Communications to Spiritual Advisers; 
Whether Privileged.” —33 American Law Re- 
view, 544. 
Trusts. ‘** Calhoun as Orator and Writer.” —33 Amer- 
ican Law Review, 531. 

The equitable estate of a cestué que trust oy “Correction of Law.”—88 American Law 
held, in Cornwell v. Wulff (Mo.) 45 L. R. | Re view, 522. 

53, to be an equitable fee simple, where ine| ‘The Great Problem That Confronts Our 
trustee or feoffee to use has the entire fee-  siadhchabaan and Courts” (Trusts and Mon- 
simple estate at law, and where there is a trust | opolie s).—383 American Law Review, 514. 

to permit a married woman to occupy land ‘Legal Restraints on Modern Industrial 
and receive the rents and income, and for the Combinations ard Monopolies in the United 

execution of conveyances as she directs, and | States.”—33 American Law Review, 499. 

the protection of the title, it is held that the) «some Legal Phases of the Samoan Troub- 

estate vests in her heirs on her death. les.’—83 American Law Review, 481. 

A deed by a trustee to a third person in con- 
travention of the trust is held, in Robinson v. 
Stone (Ala.) 45 L. R. A. 66, to be not void as New Books. 
matter of law, but it is held that the legal title | 
will pass to the purchaser subject to the right| ‘‘ Mining and Water Reports Annotated.” 
of the cestud que trust to go into a court of | By J. Warner Mills. (Mills Pub. Co., Den 
equity and disaffirm the sale, or have the pur-| ver, Colo.) $6 per Vol. 
chase price brought in and secured for his ** Melville’s Dakota es ”" New 
benefit. Ed. (State Pub. Co., Pierre,S. D.) 1 Vol. 36. 
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** Jewett’s Election Manual.” 7th ed. (Mat- 
thew Bender, Albany, N. Y.) Paper, $1.50. | 
Sheep, $2. 

‘*Scott’s Indiana Cities and Towns.” (The 
Bowen- Merrill Co., Indianapolis, Ind.) 1 Vol. 
$6.50, 

‘* Woollen’s Indiana Trial Procedure.” (The 
Bowen-Merrill Co.) 2 Vols. $12. 

‘*The Law of Private Companies in Dela- 
ware, with Notesand Forms.” By J. Ernest 
Smith. (T. & J. W. Johnson & Co., Phila- 
delphia, Pa.) Cloth, $2. Paper, $1.50, 

‘*The Insurance Laws of New York.” An- 
notated by Cumming & Gilbert. (Baker, 
Voorhis & Co., New York.) 1 Vol. $4.50. 

“‘Landlord and Tenant.” By Stewart Chap- 
lin. (Baker, Voorhis & Co.) 1 Vol. $6.50. 

‘*Brightley’s New York Digest Supple- 
ment.” (Banks & Co., Albany, N. Y.) 1 Vol. 
$10. 

‘*Shannon’s Tennessee Digest, 1-16 Pickle 
and 1-3 Shannon.” (Marshall & Bruce Co., 
Nashville, Tenn.) 1 Vol. $6. 

‘** Birdseye’s Abbott’s Clerks’ and Convey- 
ancers’ Assistant.” (Baker, Voorhis & Co.) 
1 Vol. $6.30. 

‘*Municipal Corporation Cases Annotated.” 
By Thomas Johnson Michie. (George R. B. 
Michie & Co., Charlottsville, Va.) 1 Vol. $5. 

** Questions and Answers on Pleading.” By 
Wilber A. Owen, Toledo, Ohio. 1 Vol. $.50 

The same on Evidence, at Same Price. 

‘*Owen’s Law Quizzer.” By Same Author. 
Sheep, $2.50. Cloth, $2. 

‘Questions and Answers for Bar Examina- 
tion Review.” By Charles 8. Haight and 
Arthur M. Marsh. (Baker, Voorhis & Co.) 
1 Vol. $3.75. 

‘Baylies’ Trial Practice.” 2d Ed. (Will 
iamson Law Book Co., Rochester, N. Y.) 
1 Vol. $6.50. 

‘* Notes on the United States Reports.” A 
Brief Chronological Digest of All Points De 
termined in the Decisions of the Supreme 
Court, with Notes Showing the Influence, 
Following, and Present Authority of Each 
Case as Disclosed by the Citations thereof in 
Federal and State Courts. By Walter Malins 
Rose. (Bancroft-Whitney Co., San Francisco, 
Cal.) 10 Vols. $6.50 per Vol. 

Under an unpretentious title this is a work 


of astonishing magnitude. It gives every cita 


tion, by any Federal court or state court of 
last resort, of every decision of the Supremx 
Court of the United States. It makes sucl 
an arrangement, analysis, and explanation of 
all these citations that it constitutes a complete 


history of every doctrine announced by our 
greatest court as it has been construed by 
all the other courts of this country. For in- 
stance, the citations of the Dartmouth College 
Case showing how it has been criticised, 
limited, explained, followed, and applied, 
cover more thaa fifty pages, which give a 
most orderly and succinct history of the doc- 
trine involved. The highest achievement in 
citation work hitherto has been the analyzed 
citations included in the table of cases for the 
Digest of the United States Supreme Court 
Reports (L. C. P. Co.), but that made only a 
beginning as compared with this elaborate 
history of Supreme Court decisions, the value 
of which is extraordinary. 
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Ghe Humorous Side. 


DANGER OF LITERALISM.—A Federal court, 
in explaining that the functions of a charge 
daffaires were not shown by the literal trans- 
lation of the terms, illustrated by saying: ‘‘To 
appoint a person chief bridge builder could 
not be understood to invest him with the eccle- 
siastical functions of the Pontifex Maximus.” 


ENCOURAGING CusToMERS.—In a_ recent 
bankruptcy case, in speaking of justices of 
the peace, they are said to be ‘‘ officers by no 
means infallible, frequently innocent of law, 
and actually sometimes known to construe the 
abbreviation affix designating their office, ‘J.P.’ 
to mean ‘Judgment for plaintiff.’” 


A Cautious VerpicTt.—An inquest on the 
badly decomposed body of a man who had 
been drowned in the Yellowstone river re- 
sulted in the following cautious, if not esse 
cially luminous, verdict: 

‘* We, the jury, find that the decedent, Fred 
Darwin, lost his life accidentally while trying 
to cross the Yellowstone river on the 25th day 
of August, 1899. The jury know from hear- 
say and word of witness, not present, the 
ibove facts. No witness present, but from 
his evidence heretofore expressed, we find 
from the body and property recovered evi- 


dence sufticient to arrive at this verdict.” 


A Hotocrapnic Wii..—‘' The will of a 
Louisiana woman written by herself, though 
something of a puzzle, was upheld, when made 
n the following terms: 

‘*T want my nese Jenny Donan to hav muy 
portoy and periona when I die. I point sole 
execytrix of muy estate.” 
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equity and disaffirm the sale, or have the pur-| ver, Colo.) $6 per Vol 


chase price brought in and secured for his ** Melville’s Dakota Justice Practice.” New 
benefit. Ed. (State Pub. Co., Pierre,S.D.) 1 Vol. 36. 











